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482 COLUMBIA LAW REVIEW 

pretation that claims based solely upon torts are not provable under 
§ 63, In re New York Tunnel Oo. (C. C. A. 1908) 159 Ted. 688; In re 
Southern Steel Oo. (D. 0. 1910) 183 Fed. 498, and that § 17 does not 
enlarge the class of provable claims but purports merely to specifically 
except certain tort claims from destruction by a discharge. In re New 
York Tunnel Co., supra. The want of harmony between § 17 and § 63 
has been specifically recognized, and § 63, which is devoted solely to 
declaring what debts are provable, has been held controlling. Brown 
& Adams v. United Button Oo. (C. C. A. 1906) 149 Fed. 48, 53. Nat- 
urally, where the creditor can waive the tort claim and sue in contract 
or quasi-contract, the claim may be liquidated and proved under § 63 
a and o, Reynolds v. New York Trust Oo. (0. C. A. 1911) 188 Fed. 
611, notwithstanding the fact that the claim has been prosecuted in 
tort. Crawford v. Burke, supra. The instant case, the first to squarely 
raise the issue before the Supreme Court, is in line with the great 
weight of authority in the lower courts. 



Bankruptcy — Referee's Jurisdiction — A creditor entered a claim 
against a bankrupt estate for something over $6,600. The claim was 
allowed but the trustee counterclaimed for $43,700. Over the insistent 
objection of the creditor, the referee proceeded to a hearing upon the 
merits of the counterclaim, and thereafter entered an order adjudging 
the creditor to be indebted to the estate in the amount of $37,080, being 
the difference between the trustee's counterclaim and the creditor's 
claim. Held, a referee is without jurisdiction, over the objection of a 
creditor, to make a finding of the amount due from him to the bank- 
rupt estate in excess of his claim against the estate. In re Continental 
Producing Oo., (D. C, So. Distr. California, 1919) 261 Fed. 627. 

Under § 2 of the Bankruptcy Act of 1898, 30 Stat. 545 U. S. 
Comp. Stat. (1916) § 9586, the district courts have jurisdiction over 
proceedings to allow or disallow claims in bankruptcy. But except 
in a few cases specifically mentioned in the statute, they have not 
jurisdiction over suits instituted by the trustee, unless they would 
have had jurisdiction irrespective of the bankruptcy, or unless the 
defendant consents. Sec. 23b, 30 Stat. 552, U. S. Comp. Stat. (1916) 
§ 9607, as amended in 1903, 32 Stat. 798, and 1910, 36 Stat. 840. In the 
instant ease, the consent of the defendant was lacking and it does not 
appear that the court had jurisdiction on any other grounds. But it 
is extremely doubtful whether, even if the defendant's consent had 
given the district court jurisdiction, it could have been delegated to a 
referee. In one of the exceptional cases under § 23b above referred to, 
although it was provided that suits by the trustee to set aside transfers 
under certain conditions might be brought either in any court of bank- 
ruptcy or in the court in which the bankrupt might have brought 
such an action if there were no bankruptcy, the referee was held not 
to constitute a court of bankruptcy within the meaning of the section. 
In re Overholzer (1909) 23 A. B. B. 10; Brandenburg, Bankruptcy (4th 
ed.) § 330; contra, Matter of O'Brien (1908) 21 A. B. E. 11. This 
special and extended jurisdiction of the district courts having been 
denied to the referee under one clause of § 23b, it might be analogically 
reasoned that it would be denied under another clause of the same 
section, and that even though the defendant had consented in the 
instant case, the referee would not have had jurisdiction. On the above 
two grounds, the conclusion of the court is sound. 



